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I. INTRODUCTION

When the Court of Appeals first addressed this matter in July,

2007, it "h[e]ld that the Dragts were unjustly enriched by DeTray's

financial contributions and services to the LLC during the development

venture," and it remanded the case to the trial court "for findings regarding

the reasonable value of the benefit for services DeTray conferred upon the

Dragts." Dragt v. Dragt /DeTray LLC, 139 Wn. App. 560, 576 -77, 161

P.3d 473 (2007). The trial court strictly complied with the mandate on

remand. After judging the credibility of the witnesses and weighing all of

the admissible evidence regarding the value of the benefit conferred, the

trial court entered judgment for DeTray in the amount of $1,745,704.35.

CP 468, ¶ 13. The trial court's factual findings are supported by

substantial evidence. Moreover, the trial court's decision to award DeTray

less than the upper bound amount established by the evidence was not an

abuse of discretion. The Dragts' arguments to the contrary are all without

merit. Accordingly, this Court should affirm the trial court's decision.

II. RESPONDENTS' RESTATEMENT OF THE ISSUES

1. Did the trial court comply with this Court's mandate to

quantify the unjust enrichment award to DeTray by making "findings

regarding the reasonable value of the benefit for the services DeTray

conferred upon the Dragts"? Dragt, 129 Wn. App. at 577.

2. Was the trial court's determination of the award for DeTray

consistent with the law of restitution and unjust enrichment?



3. Was the trial court's determination of the unjust

enrichment award for DeTray supported by substantial evidence in the

record?

4. Did the trial court abuse its discretion by allowing

prejudgment interest on part of the award to DeTray?

III. RESPONDENTS' RESTATEMENT OF THE CASE

A. Factual Background

The facts relevant to the parties' pre - litigation dealings are

summarized in this Court's prior opinion. Dragt, 129 Wn. App. at 564 -69.

The Dragts and DeTray formed Dragt /DeTray LLC ( "the LLC") in 1996

to develop a 220 acre parcel of real property in Yelm. DeTray's role in

the venture was to provide the necessary capital and expertise, whereas the

Dragts were to put up the land, on which they had previously operated a

dairy farm. However, the only written provision in the LLC Agreement

concerning ownership of the parcel in question was an option to the LLC

which failed to include a legal description of the property. Dragt, 139

Wn. App. at 564 -66.

Over the years, DeTray invested a total of $593,462.66 in the

project for such matters as consultant reports and designs, sewer

connections and access to wastewater treatment facilities, and making the

Dragts' mortgage payments. Despite DeTray's efforts, the Dragts became

disillusioned with the pace of the development. In the spring of 2004 they

consulted an attorney who advised them that the option to the LLC was

invalid. Shortly thereafter, the Dragts sold the parcel to a third party
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without openly marketing the property and without providing any prior

notice to DeTray. All told, the Dragts received more than $3,792,000 from

the purchaser for the land and the plans and permits they sold with it.

Dragt, 139 Wn. App. at 566 -68.

B. The Trial Court's Initial Judgment

This litigation commenced in 2004 when the Dragts sued DeTray,

seeking a declaratory judgment that the LLC's option to the 220 acre

parcel was invalid. Dragt, 139 Wn. App. at 568 After DeTray

counterclaimed for breach of contract, breach of fiduciary duty, and unjust

enrichment, the Dragts added a claim for gross mismanagement. Id. at n.

1.

The gross mismanagement claim was dismissed on summary

judgment, and the remaining claims were subject to a bench trial between

February 27 and March 2, 2006. CP 306. In its oral ruling, the trial court

noted that although it was certain DeTray was entitled to a recovery, it was

not clear whether the recovery was best understood as being based on

breach of contract or on principles of unjust enrichment. RP (3/2/2006), p.

44, Ins. 21 -22, and p. 49, In. 12 to P. 50, In. 1. The trial court invited

DeTray to submit proposed findings and conclusions for both theories, and

DeTray did so. After considering both sets of proposed findings and

conclusions, the trial court entered judgment for DeTray in the amount of

2,067,773.88 on the basis of breach of contract and breach of fiduciary

duties. CP 316 -318.
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C. This Court's Prior Order

In its Opinion dated July 3, 2007, this Court held that "the trial

court erred in concluding that the Dragts breached their contractual and

fiduciary duties to DeTray." Dragt, 139 Wn. App. at 564. However, it

also decided that "the Dragts were unjustly enriched by DeTray's financial

contributions and services to the LLC during the development venture."

Dragt, 139 Wn. App. at 575. As a consequence, it remanded the case to

the trial court for "findings regarding the reasonable value of the benefit

for the services DeTray conferred upon the Dragts." Dragt, 139 Wn. App.

at 575 -76. The Court summed up its holding by noting that "DeTray's

proper remedy is restitution for unjust enrichment." Dragt, 139 Wn. App.

at 578.

D. Proceedings on Remand

On remand before the trial court, the Dragts argued that the Court

of Appeals had actually held that there were two distinct bases for an

award to DeTray. CP 397 -398. Although the Dragts acknowledged that

the Court of Appeals had held that DeTray was entitled to an award for

unjust enrichment, they claimed that it had also definitively quantified this

award at $593,462.66, the amount of DeTray's financial contributions to

the development project. CP 397 -398. The only purpose for remand,

according the Dragts, was to determine the magnitude of a separate award

in quantum meruit for breach of a contract implied -in -fact regarding

DeTray's personal services. CP 398.
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After taking Paul DeTray's deposition, the Dragts moved for

summary judgment on the grounds that DeTray had provided no evidence

in support of an award in quantum meruit based on an implied -in -fact

contract. CP 396. The trial court denied this motion. CP 443.

The matter then proceeded to a full evidentiary hearing. The

Dragts presented no testimony on their behalf, but the trial court accepted

into evidence six exhibits offered by the Dragts. RP (9/22/2009 at 106,

Ins. 4 -9); Ex. 5 - 11. One of these exhibits was the "appreciation study"

prepared for the Dragts by Mr. Donald Heischman, MAI. Ex. 11.

Both Paul DeTray and Brian O'Connor, MAI, testified on behalf of

DeTray. Mr. O'Connor testified about his appraisal report, which was

devoted to quantifying "the reasonable value of the benefit of the services

conferred" by DeTray on the Dragts. RP (9/22/2009); see also Ex. 4.

In its oral ruling at the conclusion of the hearing, the trial court

emphasized the credibility of Mr. O'Connor'stestimony and the

thoroughness of his report. The trial court noted as follows:

Mr. O'Connor was one of the most credible expert
witness[es] that I have listened to in 25 years of being a
judicial officer. I saw his live testimony, including his
response to cross - examination. I read his report. I asked
him questions myself, and he was completely credible ....
Although I read Mr. Heischman's report, Exhibit 11 for this
hearing, he did not testify and his report was not even close
to being as thorough as Mr. O'Conner's, and I had no
chance to weigh his live testimony, but clearly his report
was not complete. I did not reject Mr. Heischman's report,
but it has nowhere near the credibility of Mr. O'Connor's,
corroborated by his live testimony which was remarkable in
its clarity and its basis. Mr. O'Connor reviewed
everything, including the evidence in the prior hearing and
the Court of Appeals case and wrote his report and testified
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to determine t̀he reasonable value of the benefit for the

services DeTray conferred upon the Dragts' as instructed
by the Court of Appeals at page 577 of the Dragt opinion.
He used two different methods in coming to his result, and
they both came out near the same result."

RP (9/23/09) at p. 3, In. 21 to p. 5, In. 1.

Based on Mr. O'Connor'stestimony, the trial court concluded that

DeTray's contributions increased the value of the Dragts' property by

2,925,000. RP (9/23/09) at p. 5, Ins. 6 -11; CP 468, ¶ 5. However,

because the Dragts did not sell the property for its fair market value, the

trial court decided to reduce the award to DeTray in order to avoid any

possible unfairness to the Dragts. RP (9/23/2009) at p. 6, Ins. 22 -25 to p.

8, In. 1. In the end, the trial court credited DeTray with benefiting the

Dragts by the amount of $1,367,757.91, to which it added $367,946.85 in

prejudgment interest on part of the benefit which it held to be a liquidated

sum. CP 468.

IV An: V1VIrliI T

A. The trial court complied with the mandate on remand

According to the Dragts, this Court issued a dual mandate to "(1)

enter judgment under unjust enrichment for $593,462.66 and (2)

determine the amount of recovery under quantum meruit for the

reasonable value of services rendered by DeTray." Opening Briefof

Appellants ( "Appellants' Brief'), p. 6. If this were an accurate description

of the mandate, then the trial court would have erred by entering judgment

for DeTray on unjust enrichment in the amount of $1,745,704.35.

M



However, the Dragts misconstrue this Court's holding. As the

opinion in Dragt plainly states, "DeTray's proper remedy is restitution for

unjust enrichment." Dragt, 139 Wn. App. at 578. This "proper remedy"

is singular and exclusive. In particular, this Court made no provision for a

separate remedy in quantum meruit for breach of a contract implied in

fact. Thus, when it remanded "for findings regarding the reasonable value

of the benefit for the services DeTray conferred upon the Dragts," this

Court was instructing the trial court to determine the magnitude of the

restitutionary award for unjust enrichment. The trial court faithfully

complied with this mandate on remand. 
1

The Court of Appeals held that DeTray is entitled to
recover in restitution for unjust enrichment, and only
uni ust enrichment

The holding that "DeTray's proper remedy is restitution for unjust

enrichment" —with its clear implication that this remedy was exclusive —

cannot be dismissed as a careless slip of the pen. Dragt, 139 Wn. App. at

578. It fits too well with this Court's conclusion that "the Dragts were

unjustly enriched by DeTray's financial contributions and services to the

LLC during the development venture," and that "[t]he trial court should

have acted in equity and awarded DeTray restitution." Dragt, 139 Wn.

The question of whether the trial court followed this Court's mandate is a
question of law, and is accordingly subject to de novo review. See, e.g.,
Skamania County v. Columbia River Gorge Comm., 144 Wn.2d 30, 42, 26
P.3d 241 (2001).
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App. at 575 -76. It also fits with, and clarifies, this Court's initial

statement of its holding:

T]he trial court erred in concluding that the Dragts
breached their contractual and fiduciary duties to DeTray.
We agree with DeTray, however, that the Dragts were
unjustly enriched by his financial contributions to the LLC
and we remand to the trial court to award DeTray
restitution in quantum meruit.

In light of this Court's conclusion that "DeTray's proper remedy is

restitution for unjust enrichment," its rejection of aM contract -based

recovery, and its statement that "the Dragts were unjustly enriched by

DeTray's financial contributions and services," this passage cannot

properly be read as requiring two distinct awards to DeTray, one in

restitution for unjust enrichment and the other for quantum meruit on a

contract implied in fact. Instead, it must be seen as stating that the one

award in restitution for unjust enrichment was to be subject to the trial

court's equitable discretion to award DeTray "as much as deserved."

Dragt, 139 Wn. App. at 576.

This reading of the opinion as requiring one award, based

exclusively on restitution for unjust enrichment, is the only way to

harmonize it with established Washington law distinguishing between

recoveries on contracts implied in law and recoveries on contracts implied

in fact. As was recently reaffirmed by the State Supreme Court, "[u]njust

enrichment is the method of recovery for the value of the benefit retained

2

See also, Black's Law Dictionary (6th ed. 1990), p. 1243 (translating
quantum meruit" to mean "as much as is deserved ").



absent any contractual relationship because notions of fairness and justice

require it." Young v. Young, 164 Wn.2d 477, 484, 191 P.3d 1258 (2008)

emphasis added). When restitution is required by equity, even though

there is no real or enforceable contract between the parties, courts will

refer to a "quasi contract" or a "contract implied in law." Id. at 483 -484.

However, despite the use of the term "contract" in those phrases, a

restitutionary award for unjust enrichment has nothing to do with a

contract recovery.

On the other hand, a "contract implied in fact" is a true contract.

As Young put it, a contract implied in fact is

an agreement depending for its existence on some act or
conduct of the party sought to be charged and arising by
implication from circumstances which, according to
common understanding, show a mutual intention on the
part of the parties to contract with each other.

V,,,., 1 (A XVn 7M nt AQS Qaa nlcn Vi"g i (' InrlFo7tor 10 XV- 4-- G 1 d

518, 518 P.2d 206 (Div. I 1974) (noting that "an implied [in fact] contract

does not differ from an express contract except in the mode of manifesting

assent ").

The term "restitution" can be used to describe both a particular

type of recovery for a breach of an actual contract, and to indicate the

basis of a right to recover in the absence of contract. This Court's opinion

3

See, e.g., 66 Am.Jur.2 "Restitution and Implied Contracts," p. 585
noting that "[t]he term r̀estitution' is sometimes used by courts to denote
a remedy available (usually in connection with rescission) upon the breach
of an actual contract. Restitution in this sense is not within the scope of
this article; the article will discuss restitution only in connection with
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in Dragt clearly used the term "restitution" in the second of these two

senses, that linked to a non - contractual recovery for unjust enrichment . 
4

It specifically found each of the three elements necessary to support a

recovery for unjust enrichment. Dragt, 139 Wn. App. at 576 -77.

contracts implied in law "). Similarly, a leading treatise notes that when
discussing "restitution" or "quasi- contract," there is "one great and
fundamental dichotomy [which] should be deemed essential: quasi
contract as a source of primary rights versus quasi contract as a remedy." 1
Corbin on Contracts, (Rev. Ed. 1993), § 1.20 (p. 65). Corbin then
proceeds to illustrate this dichotomy by distinguishing between 1) a
remedy for breach of contract and 2) a basis for recovery in the absence of
any contract. See also Restatement ofthe Law Third Restitution and
Unjust Enrichment, Tentative Draft No. 7 (March 12, 2010), § 1,

Comment e(3), which states as follows:
T]he choice of the word r̀estitution' as the name for the
subject has led to a common misconception about what t̀he
law of restitution' involves. This is the idea that restitution

is essentially a remedy, and that the remedy of restitution is
a device available in appropriate circumstances —as an
alternative to damages —to enforce obligations derived

from torts, contracts, and other topics of substantive law. If
the 1937 Restatement of Restitution had instead been called

the Restatement of Unjust Enrichment, it would be easier to
see that the subject is a primary category of obligations,
analogous in this respect to tort or contract.... There are
remedies for breach of contract that have freauentiv been

called r̀estitution' and have sometimes been explained in
terms of unjust enrichment. This Restatement describes
them as alternative remedies for breach of an enforceable

contract avoiding altogether the word r̀estitution'), and
rejects the supposed connection with principles of unjust
enrichment

underlined emphasis added). A copy of § 1 and the accompanying
comments to the Restatement ofthe Law Third Restitution and Unjust
Enrichment, Tentative Draft No. 7 is attached to this Brief as Appendix A.
4

The trial court set forth its view on this issue at RP (9/22/09) p. 99, In. 25
to p. 100, In. 5.

10-



Conversely, it made no findings of or even reference to the elements

necessary to support an award in quantum meruit for breach of a contract

implied in fact. Both this Court's language and the structure of its

opinion plainly foreclose any recovery for DeTray based on such grounds.

Indeed, the Dragts are on record before this Court asserting this

very conclusion. In Appellants' Motion for Reconsideration or

Clarification, filed with this Court on July 23, 2007, the Dragts noted that

i]n its Opinion, this Court agreed with the Dragts that no contractual

grounds for relief existed." 6 Later in the same document, the Dragts

asserted that "[a] contract implied in fact is not at issue here." 
7

The Dragts

were correct on this point then, so they are necessarily wrong now to claim

that the very same Opinion made an award based on a contract implied in

fact.

The fact that this Court described its award as "restitution in

quantum meruit" cannot change this conclusion. Dragt, 139 Wn. App. at

564. As Young itself points out, "Washington courts have historically used

5

To recover in quantum meruit on a contract implied in fact, a plaintiff
must show that 1) the defendant requested work; 2) the plaintiff expected
payment for the work; and 3) the defendant knew or should have known
that the plaintiff expected payment for the work. Young, 164 Wn.2d at
486.
6

Appellants' Motion for Reconsideration or Clarification ( "Motion for
Reconsideration "), p. 4. A copy of the Dragts' Motion for
Reconsideration is attached to this Brief as Appendix B.
7

Motion for Reconsideration, p. 6.
8

DeTray did not contest this particular issue in his Respondents'Ans14
to Appellants' Motion for Reconsideration or Clarification, a copy of
which is attached to this Brief as Appendix C.



unjust enrichment' and q̀uantum meruit'] synonymously." Young, 164

Wn.2d at 483. Young attempts to put an end to this synonymous use by

restricting "quantum meruit" to mean "the method of recovering the

reasonable value of services provided under a contract implied in fact."

However, the trial court in this matter was correct to point out that the

Court of Appeals "could not have been expected to foresee how [the

Supreme Court] later circumscribed the use of the terms that [it] had

earlier employed." RP (9/23/09) at p. 13, Ins 4 -9. There is absolutely no

justification for fundamentally changing this Court's holding by finding

that DeTray had a contractual remedy after all, simply to make its

terminology consistent with that of Young.

Finally, there is no textual support for the Dragts' claim that this

Court "clearly distinguished between unjust enrichment and quantum

meruit, and gave specific instructions to the trial court for each." Cf.

Appellants' Brief, p. 15. Far from "clearly distinguishing" unjust

enrichment and quantum meruit, this Court endorsed the then - prevalent

understanding that "[u]njust enrichment encompasses the doctrine of

quantum meruit." Dragt, 139 Wn. App. at 576. Moreover, it is simply not

true that this Court either directed the trial court to enter an award for

unjust enrichment for the precise amount of $593,462.66, or somehow

gave "specific instructions" with regard to quantum meruit. To see this,

9Except in the sense that the Court's express exclusion of any contractual
remedy for DeTray amounts to "specific instructions" not to make an
award to DeTray in quantum meruit for the breach of a contract implied in
fact.
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one need simply examine the precise language this Court used to remand

the matter.

The relevant paragraphs of the Court's opinion state as follows:

45 All three elements of unjust enrichment are met
here. First, the Dragts received a benefit from DeTray
because DeTray paid mortgage payments and oth34r land
expenses when the Dragts did not have sufficient funds to
continue making the payments. Second, the Dragts were
aware that DeTray made the payments. Third, they
benefited from the payments by continuing to own land of
increasing value. DeTray should receive compensation for
his financial contributions.

46 In total, DeTray paid $280,000 in mortgage costs,
124,371.62 for a sewer connection, $69,000 for consultant
reports and designs, and $124,000 for access to a
wastewater treatment facility. DeTray should be
compensated for all these costs. It would be inequitable for
the Dragts to receive the benefit of DeTray's costs and we
remand for an award of unjust enrichment against the
Dragts for DeTray's costs, which amount to $593,462.66.

4U d7 The oniirt awarrieri TleTrnv o nA7 771 RR nt trial
W ....,,,., , . , , ....,., < <.....

although DeTray's financial contributions only amounted
to $593,462 based on the breach of fiduciary duty and
breach of contract claims. Because quantum meruit only
allows restitution for a reasonable value for services, we
remand for findings regarding the reasonable value of the
benefit for the services DeTray conferred upon the Dragts.

The first thing to note about these paragraphs is that they are directly

introduced by, and follow the logic of, the discussion of the elements of

unjust enrichment set forth in Paragraph 45. Second, Paragraph 46 does

not directly or indirectly quantify DeTray's unjust enrichment award as

593,462.66. Rather, it states that this is the sum of DeTray's costs and

that "it would be inequitable for the Dragts to receive the benefit of

13-



DeTray's costs That those costs amount to $593,462.66 is relevant to the

proper award for unjust enrichment, but those costs do not directly

determine the size of the proper award. Rather, as Paragraph 47 states, the

amount of the award for unjust enrichment was to be decided by the trial

court on remand, after making "findings regarding the reasonable value of

the benefit for the services DeTray conferred upon the Dragts." 
10

This

Court based its award to DeTray exclusively on restitution for unjust

enrichment. When it sent this case back to the trial court "for findings

regarding the reasonable value of the benefit for the services DeTray

conferred upon the Dragts," it was thus instructing the trial court to

determine how much to award DeTray for unjust enrichment Dragt, 139

Wn. App. at 577. The trial court correctly understood these instructions,

and complied with them.

2. In order to auantifv the award in uniust enrichment for

DeTray, the trial court properly looked to the extent to
which DeTray caused the Dragts property to increase in
value

Under Washington law, a party's recovery on a valid claim for

unjust enrichment can be measured in one of two ways. First, "[i]t may be

measured by the amount which the benefit conferred would have cost the

defendant had it obtained the benefit from some other person in the

plaintiff's position." Young, 164 Wn.2d at 487. " Alternatively, it may

io See below, pp 16 -17, and Young, 164 Wn.2d at 488 -89, and n. 8 (noting
that costs may have "some consequential relationship to the value of the
benefit conferred," and criticizing the dissent for "conflat[ing] cost with
value ").

14-



be measured by the extent to which the other party's property has been

increased in value or his other interests advanced." Id. 11

According to the Dragts, this Court's prior opinion decided which

of these two measures apply. The Dragts argue as follows:

T]he Court of Appeals found the Dragts had been unjustly
enriched and awarded DeTray his $593,462.66 in costs. In
determining the award, the Court of Appeals necessarily
considered the measures of recovery available under unjust
enrichment — reimbursement of costs or increase in the

value of the property. The Court of Appeals could have
awarded an amount based the alleged increase in the value
of the Dragts' land but concluded that the "benefit"
received by the Dragts was limited to DeTray's costs and
instructed the trial court to enter judgment in that specific
amount.

With all due respect, this argument is based on nothing more than fantasy.

If this Court had ordered the trial court to enter judgment for a specific

amount, there might be some sense in which this Court "necessarily

considered" the proper way to quantify its award. As previously

explained, however, this Court did not award a specific amount, and there

is no textual support for the proposition that it chose one of the two proper

methods of measuring the award. What this Court said was that it was

remanding "for findings regarding the reasonable value of the benefit for

the services DeTray conferred upon the Dragts." Dragt, 139 Wn. App. at

11
See also Hardgrove v. Bowman, 10 Wn.2d 136, 137 -38, 116 P.2d 336

194 1) (holding that "where one expends money and labor in the
improvement of the property of another upon the faith of an unenforceable
contract, he is, upon repudiation of the agreement by the owner, entitled to
be reimbursed for improvements enhancing the value of the property. The
measure of damages is the amount the property has been enhanced in
value by such labor and improvements ").
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577. It said nothing more specific about how this "reasonable value of the

benefit was to be determined. It left this issue to the trial court.

Moreover, the Dragts' discussion of how this Court supposedly

chose the proper measure of recovery is based on a serious

misinterpretation of the law. A party's recovery for unjust enrichment is

simply not properly measured by that party's costs. Rather, the recovery

may be measured by what it would have cost the benefited party "had it

obtained the benefit from some other person in the plaintiff s position."

Young, 164 Wn.2d at 487. The costs of the party conferring the benefit

can be relevant to this issue, but they do not themselves serve as the

measure of the recovery. See, e.g., Young, 164 Wn.2d at 487 -89 and note

8 (criticizing a trial court for limiting its award to the claimants' actual

costs, rather than looking to what the beneficiary would have had to pay a

third party to secure the benefits, and criticizing the dissent for

conflat[ing] cost with value ").

In this case, the Court of Appeals left both the choice of which of

the two proper measures to apply, and actual quantification of the award,

to the trial court. After having considered the testimony and evidence

presented by both sides, the trial court opted to determine the magnitude

of the award to DeTray by measuring the extent to which his contributions

had increased the value of the Dragts property. The trial court's choice

12 The Dragts themselves acknowledge this later in their brief, when the
note that "[w]hichever measure is used, the court must view the benefit
through the eyes of the recipient" and the award must represent the value
received by the recipient." Appellants' Brief, p. 19.
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was consistent with both this Court's prior opinion and the established law

of unjust enrichment.

B. The Trial Court's Award to DeTray for Unjust Enrichment Is
Supported by Substantial Evidence in the Record

This Court ordered the trial court to quantify DeTray's recovery in

restitution for unjust enrichment, and left it to the trial court to decide

which of the two proper measures of recovery to apply. The trial court

correctly understood this mandate, and did not err in looking to the extent

to which DeTray's contributions to the project increased the value of the

Dragts' property. It remains to be shown, however, that the trial court's

findings of fact regarding the magnitude of the benefit conferred are

supported by substantial evidence.

Substantial evidence is "evidence sufficient to persuade a rational

fair - minded person the premise is true." Wenatchee Sportsmen Assn v.

1,.,,, 1 n 1 1x7 1a 1 A,0 1 7K n D 1a i , ) innm 13 LJ___ +1.„ +,. 1
k-.rceturr k_.vuruy, 1-ri vvu.z,u iv7, 1 iv, -r i .Ju i/_J vvv. tick, Luc Liiai

court's determination that DeTray increased the value of the Dragts'

property by at least $1,377,757.91 is clearly supported by substantial

evidence. 
14

CP 468 ¶ 13. The evidence takes the form of the testimony

and appraisal report of Mr. O'Connor, who found that "the reasonable

value of the benefit of the services" DeTray conferred on the Dragts was

2 RP (9/22/09) at p. 43, In. 23 to p. 44, In. 7; and CP 467 ¶ 5.

13 If the standard is satisfied, a reviewing court will not substitute its
judgment for that of the trial court even though it may have resolved a
factual dispute differently. Sunnyside Valley Irr. Dist. v. Dickie, 149
Wn.2d873, 879 -80, 73 P.3d 369 (2003).
14 This amount is calculated as the sum of $593,462.66plus $784,295.25.
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After considering the countervailing evidence offered by the Dragts, the

court determined that Mr. O'Connor was "one of the most credible expert

witness[es]" that it had ever listened to. RP (9/23/09) at p. 3, Ins. 21 -23. It

then held that "the ǹet' value of the benefit conferred, apart from

DeTray's costs, is $2,331,537.34." CP 467, ¶5, Ins. 10 -11. Mr.

O'Connor'stestimony and appraisal report are clearly substantial evidence

that support the trial court's conclusions.

It is true, however, that the trial court also decided that it would be

unfair and punitive" toward the Dragts to award DeTray "the full ǹet'

value of the benefit he conferred on them." CP 467, ¶ 7. It did so

because the Dragts reaped less than the full market value of the property

when they sold it for $3,300,000 "without openly marketing it in order to

keep their actions hidden from DeTray." CP 467, ¶ 6. The trial court took

this fact into account, and exercised its equitable discretion to award

DeTray a sum substantially below the $2,331,537.34 shown by Mr.

O'Connor—andheld by the trial court—to be net value of the benefit

conferred by DeTray. CP 467, ¶¶ 5 -7.

Although they are the beneficiaries of this exercise of discretion,

the Dragts argue that it constitutes error by the trial court. According to

them, the trial court "fail[ed] to consider the actual value of the benefit

received." Appellants' Brief, p. 21. However, the Dragts are simply

confused. They only received $3,300,000 in cash from Tahoma Terra

18-



LLC when they sold the project. 
15

However, this in no way contradicts or

disputes the trial court's finding based on Mr. O'Connor'sevidence that

DeTray's efforts increased the market value of the Dragts property by

2,925,000. CP 467, ¶ 5. It is the benefit that they received from

DeTray and not the lesser amount that they received from Tahoma Terra,

that sets the upper bound for an award in unjust enrichment. That the

Dragts later chose not to realize all of the increased market value when

they sold the property does not determine the amount of benefit conferred

by DeTray. 
16

Put slightly differently, what matters for quantifying an award for

unjust enrichment under the "increase in value" measure is the increase in

market value conferred on the beneficiary rather than the increase in value

realized by the beneficiary at a sale This point is confirmed by both

Young and the Restatement (Second) ofContracts, § 370 (1981). In

Young, the owner of the property who had benefited from improvements

15

This Court has previously established that the total consideration given
to the Dragts by Tahoma Terra, LLC "included the price of the land,
3,300,000, plus $280,000 to be paid to DeTray for the mortgage
payments DeTray made on the land, plus the Dragts' attorney fees to
relieve them of their obligations to DeTray and the LLC, and loan
satisfaction to the bank, approximately $212,000." Dragt, 139 Wn. App.
at 568.

16 The Dragts imply that the trial court improperly based its award on "the
value [of the benefits] to the plaintiff who provided them." Appellants'
Brief, p. 22. This is not true. The trial court did not base its award on
some estimate of how DeTray would value the property, but instead
looked at how the market value of the property had been increased by
DeTray's contributions.
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did not sell the property at all. Young, 164 Wn.2d at 480 (describing the

underlying action as one brought to quiet title in the name of the benefited

party). Nonetheless, despite a complete lack of cash benefit realized by

the benefited party, the State Supreme Court determined that she had been

unjustly enriched by an amount between $750,000 and $1,050,000.

Young, 164 Wn.2d at 487. Clearly, in Young the critical issue for

quantifying the upper bound of the award in unjust enrichment was the

market value of the benefit conferred, not the (non- existent) price at which

the benefited party sold the property. It follows that if the benefited party

does sell the property, but chooses to do so for less than the fair market

price (as the trial court found happened here; CP 467, ¶ 6) then the sale

price does not affect the measure of the benefit conferred.

The Restatement (Second) ofContracts, § 370 (198 1) makes the

same point. Under this provision, "[a] party is entitled to restitution ...

17

Young affirmed an unpublished opinion issued by this Court, Young v.
Young, noted at 134 Wn. App. 1033, 2006 WL 2329471. Although GR
14.1 generally prohibits a party from citing an unpublished opinion "as an
authority," DeTray respectfully submits that this prohibition does not
extend to the citation of an unpublished case in order to clarify the record
that was on review in a later published case. This Court's unpublished
opinion in Young clarifies that one of the measures of the "benefit
conferred" utilized by the State Supreme Court in its published opinion
came from the expert testimony of a real estate agent appraising the
property in the absence of a sale. Compare Young, 2006 WL 2329471 at
3 (describing testimony that the original property value was $1,050,000
and "that the property's value at the time of trial had increased to between
2,200,000 and $2,500,000 ") and Young, 164 Wn.2d at 482 (noting that
the court found the value of the property increased by $1,150,000 to
1,450,000 "). A copy of this Court's unpublished opinion in Young is
attached to this Brief as Appendix D.
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only to the extent that he has conferred a benefit on the other party ...."

The authors of the Restatement then explain in Comment (a) that "[t]he

requirement of this Section is generally satisfied if a benefit has been

conferred, and it is immaterial that it was later lost, destroyed, or

squandered Restatement (Second) ofContracts, § 370, Comment (a)

emphasis added). They go on to illustrate this principle as follows:

3. A promises to deposit $100,000 to B's credit in X
Bank in return for B's promise to render services. A
deposits the $100,000, the X Bank fails, and B refuses to
perform. A can get restitution of the $100,000 because a
benefit was to that extent conferred on B even though it
was lost by B when X Bank failed.

Restatement (Second) ofContracts, § 370, Comment (a), Illustration 3.

The illustration applies the principle in a situation where the beneficiary

loses the benefit through no fault of their own. It follows even more

strongly that where the beneficiary loses the benefit through their own

c. ., . , a F , A +:  + 1, ., 1.,1.1„ P- +1,,, I- F:+
112L1VG ZL11U L1111111V1111GU tLV 11V11J, 1116.' ie 110.U1G 1V1 111G UG11G 11L

conferred. RP (9/23/09) at p. 5, Ins. 19 -20. The Dragts were thus liable

up to a maximum of $2,925,000 for the benefit conferred upon them by

DeTray.

In the end, the Dragts' argument that the trial court "fail[ed] to

consider the actual value of the benefit received by the Dragts" reduces to

the claim that the trial court erred by not accepting the $3.3 million price

paid by Tahoma Terra as the fair market price of the property at the time

DeTray finished conferring benefits on the Dragts. Appellants' Brief, p.

21. However, the trial court's decision to place a higher value on the
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property was supported by substantial evidence in the form of Mr.

O' Connor's testimony and appraisal report. The trial court did not err in

accepting Mr. O' Connor's evidence to the effect that the true market value

of the property in 2006 was $5.5 million, nor did it err in concluding that

DeTray provided the Dragts with $2,925,000 in benefits. CP 467, ¶ 5.

The trial court's decision to award DeTray substantially less than that

amount was an exercise of its discretion that helped, rather than harmed,

the Dragts. It is not a reversible error. 
18

C. The Trial Court did not award DeTray part of the natural
appreciation of the property, nor did it award DeTray
expectation damages"

The Dragts also allege that the trial court erred as a matter of law

by awarding DeTray part of the "natural" appreciation of the property, and

by awarding him expectation damages. Appellants' Brief, pp. 23 -29.

rzere, too, tile I- agts couteutions uv not wiui3Lauu 21CiuLilly. iuu"u, Lill.;

Dragts' argument as to how the trial court set out to "capture" part of the

natural appreciation for DeTray verges on deliberate misrepresentation of

the trial court's holding.

18
This case is thus readily distinguishable from the abuse of discretion

found in Young. In Young, the trial court made an award for unjust
enrichment that fell below the lower limit for recovery set by the "amount
which the benefit conferred would have cost the defendant had it obtained

the benefit from some other person in the plaintiff's position." Young, 164
Wn.2d at 487 -88. The trial court's exercise of discretion in Young thus
hurt the party that appealed. Here, there were no findings regarding the
value of the first measure (that is, what it would have cost the Dragts to
purchase DeTray's contributions from someone else), and the trial court's
exercise of discretion benefits the appellants.
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As the trial court emphasized in its oral ruling, Mr. O'Connor's

evidence "does not give Mr. DeTray credit for the natural appreciation that

Mr. Dragts' property would have enjoyed and which is solely his benefit,

and not Mr. DeTray's." RP (9/23/09) at p. 5, Ins. 2 -6 (emphasis added).

Instead, Mr. O'Connor'sevidence established that the "value of the

benefit conferred" by DeTray was $2,925,000. Ex. 4, p. 9. This was an

amount clearly over and above the natural appreciation of the property. It

necessarily follows that the trial court's reduced award of $1,377,757.91

does not give DeTray any part of the natural appreciation, but rather is an

award of less than the total amount by which DeTray's efforts increased

the value of the property.

When the trial court decided to reduce the award to DeTray in

order to avoid being unduly harsh on the Dragts, it also expressly

maintained its position that DeTray was not entitled to the natural

appreciation of the property. In fact, it specifically concluded that "the

Dragts will be credited with the fair market value of the project as of

January 1997, plus an estimate of the natural appreciation that would have

accrued to the Dragts if they had held the project without DeTray's

involvement CP 467, ¶ 8 (emphasis added). However, having decided

to use its discretion to award DeTray less than the amount indicated by

Mr. O'Connor'sevidence, the trial court apparently also felt that it needed

to estimate the natural appreciation of the property independently of Mr.

O'Connor'sconclusions. RP (9/23/09) at p. 9, In 14 to p. 10, In. 17.
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It was in this context that the trial court referred to "captur[ing]"

the natural appreciation. RP (9/23/09) at p. 9, In. 25. The trial court was

clearly not intent on "capturing ... the natural appreciation ... for the

benefit of DeTray as the Dragts' baselessly claim. Appellants' Brief, p.

23 (emphasis added). Instead, it was attempting to determine the proper

estimate of natural appreciation so that this amount could be given to the

Dragts. RP (9/23/09), pp. 9 -10. The trial court's explanation of its ruling

might have been clearer if it had simply stated that it was using its

tremendous discretion to fashion a remedy" and that it was awarding

DeTray less than was indicated by Mr. O'Connor'sevidence. Young, 164

Wn.2d at 488. However, the complexity of its explanation does not

undermine the legitimacy of its result. By allowing the Dragts to retain

more value than they were entitled to based on O'Connor'sevidence, the

trial court certainly did not deprive the Dragts of the natural appreciation

of their property.

Neither did the trial court award DeTray "expectation damages."

Cf. Appellants' Brief, pp. 27 -29. The Dragts' argument to the contrary

rests in part on their confusion of restitution as a remedy for breach of

contract with restitution as the basis of an award for unjust enrichment. 
19

Restitution as a remedy for breach of contract simply has no place in this

case, as this Court explicitly rejected any contractual basis for DeTray's

recovery. Dragt, 139 Wn. App. at 564 (holding that "the trial court erred

19
See above, pp. 9 -11 and footnote 3.
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in concluding that the Dragts breached their contractual and fiduciary

duties to DeTray "). Thus, the Dragts' assertion that the purpose of an

award in restitution is to restore the injured party "to as good a position as

that occupied by him before the contract was made is simply inapposite.

Cf. Appellants' Brief, p. 27 (emphasis added), citing to Dravo Corp. v.

L. W. Moses Co., 6 Wn.App. 74, 90 -91, 492 P.2d 1058 (1971). This

Court did not order that DeTray should recover in restitution for breach of

contract; it ordered that DeTray should recover in restitution for unjust

enrichment. The trial court did not err by using the value of the benefit

conferred by DeTray on the Dragts to guide its quantification of the

award.

The Dragts also misconstrue the trial court's comment that the case

calls for remedy in restitution because both parties were expecting a

profit from their mutual participation in the project." RP (9/23/09) at p. 8,

Ins. 7 -9. First of all, the trial court awarded damages in restitution because

it was ordered to do so by this Court. Dragt, 139 Wn. App. at 577.

Secondly, the expectations of the parties were relevant to the legal theory

underpinning the award because they were one of the factors that made it

unjust for the Dragts to retain the benefits conferred on them by DeTray.

RP (9/23/09) p. 6, In. 9 to p. 7, In. 17. However, there is nothing in the

record that supports the Dragts' claim that the trial court attempted to use

20
The Court of Appeals in Dravo was clearly concerned with
r]estitution [as] ... an alternative remedy to damages for breach of
contract," as opposed to restitution as an independent basis for recovery
for unjust enrichment. Dravo, 6 Wn. App. at 90.
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the award to satisfy DeTray's expectations. 
21

Instead, the trial court

followed this Court's mandate by making an award in restitution based on

the value of the benefit" DeTray conferred on the Dragts. Dragt, 139

Wn. App. at 577.

D. The trial court did not abuse its discretion by awarding
prejudgment interest

A trial court's decision awarding prejudgment interest is reviewed

for abuse of discretion. Mehlenbacher v. DeMont, 103 Wn. App. 240, 250,

11 P.3d 871 (2000). A trial court abuses its discretion if it exercises its

discretion on untenable grounds or for untenable reasons. Mehlenbacher,

103 Wn. App. at 250 -51. Here, the trial court awarded $367,946.85 in

prejudgment interest on that part of the award constituted by DeTray costs.

CP 466, ¶ 2. It did not abuse its discretion by doing so.

Under Washington law, "whether prejudgment interest is

awardable depends on whether the claim is a liquidated or readily

determinable claim, as opposed to an unliquidated claim." Bailie

Communications, Ltd. v. Trend Business Systems, Inc., 61 Wn. App. 151,

156, 810 P.2d 12 (1991) (citing to Hansen v. Rothaus, 107 Wn.2d 468,

Z1

The Dragts also point to DeTray's testimony on remand as evidence that
he believed he was entitled to expectation damages. Appellants' Brief, pp.
27 -28 (citing to RP (9/22/09) at p. 92, Ins. 15 -19). Whether this is the
proper interpretation of DeTray's testimony is beside the point. As
appellants, the Dragts have to show error in the trial court's order, not in
DeTray's testimony. As noted, there is no support in the record for the
claim that "the trial court agreed with DeTray and awarded expectation
damages." Appellants' Brief, p. 28.
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472 -73, 730 P.2d 662 (1986)). A claim is "liquidated" if "the evidence

furnishes data which, if believed, makes it possible to compute the amount

with exactness, without reliance on opinion or discretion." Bailie, 61 Wn.

App. at 157. Here, the trial court properly found that the "cash amount of

the benefit knowingly received and retained by Dragt" had already been

determined by the Court of Appeals. RP (9/23/09) at 10:23 -25; see also

Dragt, 139 Wn. App. at 577 (noting that "DeTray's costs ... amount to

593,462.66 "). The sum of $593,462.66was readily computable from the

evidence presented at the original trial, without reliance on opinion or

discretion, and therefore was properly the basis of an award of

prejudgment interest. 
22

CP 466, ¶¶ 1 -2.

In objecting to the award of prejudgment interest, the Dragts make

a number of assertions which do not bear scrutiny. First, they claim that

the $593,462.66 "did not r̀ightfully belong' to DeTray." Appellants'

Brief, p. 32. This claim essentially requests this Court to reconsider its

prior holding that the Dragts were unjustly enriched, and is not now

properly before the Court. Second, the Dragts claim that they never

received the "use value" of the money (apart from the $280,000 paid for

the Dragts mortgage). Appellants' Brief, p. 32. However, the Dragts

clearly benefited from DeTray's expenditures from the date they sold the

property to Tahoma Terra, and that is the date on which the trial court

22 That the trial court used its discretion in determining the magnitude of
the award for the reasonable value of the benefit of DeTray's
contributions, over and above his costs, does not mean that his costs
themselves were not a liquidated sum.
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commenced the accrual of prejudgment interest. CP 466, ¶ 2. Third, the

Dragts cite to Richter v. Trimberger, 50 Wn. App. 780, 785, 750 P.2d

1279 (1988) for the proposition that a party which rejects an offer of

settlement for the liquidated sum due is not entitled to prejudgment

interest. However, the Dragts cite to no evidence that they actually

offered DeTray $593,462.66. Instead, the only evidence is that "they

offered to work out a settlement." Appellants' Brief, p. 33 (citing to RP

3/1/06) at 14:11 - 15:8). That is not enough to bar an award of

prejudgment interest for DeTray.

Finally, the Dragts assert that the "trial court awarded DeTray

prejudgment interest twice." Appellants' Brief, p. 34. What the trial court

in fact did was deduct prejudgment interest from the surplus it decided to

divide between the parties. CP 468, ¶ 11. This had the effect of reducing

the award to DeTray, compared to what it would have been if the

judgment amount had been determined first, followed by an award of

prejudgment interest on part of that amount. 
23

There is no conceivable

sense in which the trial court awarded DeTray prejudgment interest twice.

23
By deducting prejudgment interest from the surplus it then divided

between the Dragts and DeTray, the trial court effectively required
DeTray to pay half of the award of prejudgment interest. If the trial court
had instead just deducted DeTray's costs from the surplus, DeTray's
award would have been as follows: Costs of $593,462 plus prejudgment
interest on that sum of $ 367,946.85 (paid by the Dragts alone) plus one
half of a larger "surplus" calculated as `/2 *[$3,300,000 minus ($770,000
plus $593,462.66)], or $968,268, for a total award to DeTray of
1,929,676. DeTray does not contend that the trial court erred by failing
to award this later sum. Instead, he offers this argument to show that the



V. CONCLUSION

The Dragts' principle argument on appeal is premised on a peculiar

sort of reverse legal jujitsu. By multiplying the alleged bases of this

Court's original award of restitution to include breach of a contract

implied in fact as well as unjust enrichment, the Dragts hope to limit the

actual award. However, the plain meaning of this Court's prior opinion

defeats the Dragts' efforts. This Court found that the Dragts had been

unjustly enriched, and specifically identified each of the elements thereof.

Conversely, it rejected all contractual remedies, and made no mention of

any contract implied in fact. In the end, it "remand[ed] for findings

regarding the reasonable value of the benefit for the services DeTray

conferred upon the Dragts," after establishing that "the Dragts benefited . .

by continuing to own land of increasing value." Dragt, 139 Wn. App. at

577.

The trial court complied with this mandate on remand. Its

conclusion that the "reasonable value of the benefit conferred" by DeTray

was $2,925,000 was supported by substantial evidence in the form of Mr.

O'Connor'stestimony and appraisal report. Moreover, the trial court did

not abuse its discretion —and obviously did not harm the Dragts —by

setting the principal amount of the award substantially below the amount

indicated by Mr. O'Connor'sevidence. Nor did the trial court abuse its

discretion by awarding $367,946.85 in prejudgment interest on that part of

claim that the trial court made the Dragts pay prejudgment interest twice
lacks any reasonable foundation.
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the unjust enrichment award it determined was a liquidated sum. The

Court should affirm the judgment entered by the trial court on remand.

RESPECTFULLY SUBMITTED this day of June, 201

By: . 0.
R. Alan Swanson, WSUA # 1181

David J. Corbett, WSBA # 30895

Attorneys for Respondents
E. PAUL DETRAY and PHYLLIS

DETRAY

30-



CERTIFICATE OF SERVICE

I declare under penalty ofperjury of the laws of the State of
Washington that on the 1'7 day of June, 2010, I caused to be served the
foregoing document on counsel for Appellants, as noted, at the following
address:

Kevin A. Bay
Ryan, Swanson & Cleveland, PLLC
1201 Third Avenue, Suite 3400
Seattle, WA 98101 -3034

Dated this 1 day of June, 2010 at Olympia, Washington.

31-

Z

31-



APPENDIX A



tTl ;ttlSEttt_l E1 k Iht , AI,- I ?, I 1

jtkl E, + ? 3G. &i.1.fJiiil6 .t( 14tt' I `.' ld't }' ( Ais̀im'i) M,. imtt ,., iM Nhv 1 ' . [ - :. lild 1

G

ALA
1 Pik Aml ;,A'ti 7N',IIT „iF

I.S - V AÌ'1. N1 I` N] t7I I I I I AW 'I "I I I RI

r

SUBJECTS COVERED

1AT'iE: I \tlits.ilit\

TOPJ(i ..

CHAPTER 8 I3c. tEr.('s ict 1.clEt t3l lt:a Ei

P.Ak t 1 €3[T`' >tltEt:t3t)Et

HAPTER t Pill), IjAc {:1 e °•`lwccl;t
APP NDIX A h,11101 CJ IllLWIS0.111 ill l 1E.EIES PILVEt)t1'.1Y A1l13!+a,l`(I
APP MINX FS 111A.1, I ,,' 110 ill I <'.31.E121't 1 ) I th

ltit 1;t E, E' +(_Ante 1 tY\ ( \ *.ti41•E 1.

7 2'1 i .. I o io

I- Nl.r it .: 11 'r .tlt ttE g' •  e'lav,Et:' 11flrlfvw' N . i19•mr,

A. ,4 lhk '1,1E 0I IloblEe.91 oll [Ili, I ? E•!li 11.E4 non l"c "n k,0IINfdc;vd tat' ih E37+'EE"thuis of 1hu .Atl uii, -in I . m
Mil tk)(" liol 3t'llik"' `Elt t11, lft}ofit91 - ! Ill tlt,° 111v11tuic ) n <:E11 ( A dw E',[I(.: 'W itif +, hidl it SIC '11's Hit: s94$iow it ml v.

EEI'ft I)1' tl3l' E11t̀'!II)t:t t €T11 fc'glsi`t:t 3¢> Elil=;  }l alt E'LE1` I`+c'.!'., €t'E(.EIIt'I I?l,” (`tsri.;ElliltEt' E1'1t''. "t83TE3 = #I IIS)t. ?;a'CItEE!;z:al (111:
11r stltilE ,1E2• 1 }<EI9tftE„r, = = .Ttll tAT1t1t,T1 ,l'1''ttTT „;-



P RT I

I ; IM)I Ci'I

lic.Iitliti,i1 and 1 li}u,t E lalclliiicilt

l'relllIlll l in

1 kir,tititt"m Nuy lie Legal 4" l clttHablc IV Will

1. Rustittiticrrl imO l"Ilitist Enr'iclttllc:tlt

pvrscrrr vtiho is tusil} mr°iched rt thu expcIr. c: of another is Yul)jc•ct

t#i lial'ritit in restitrtticrrr.

l_arirrrlcatrt.

I t + uth)r.tll iii i't'ii'aw tui I he mmwci of a limbi1it1 ! fl wYtttlltt m m the r "Lett of all

ccolloniic hclit'lit tindcl" ; ncll that 4% it̀tC'il(kni uitlmu Ilayt1wn! u't1111c1 revuh 1n WC

uy",t t :tlricfitllcltt A tllc dcltlltl aill at IS 4 qpc-c;° A Ow pla"it.11f f lac ct' acclumcc of a II;alsiIQ

in PC' >lttilti + }il Is that 11ac altt̀t`illfalt llliist citlicl le' >tt'r tlli I "tci'icllt ill quctil €oll (III' 1t5 tiact:abjc

pi "eliliaCt,l, tw C'l,t' ly ilaow, lia tllC' ;ltlitallilt I1Lt̀:inmr, ttt clitiltmac a1111um c11t vch"31ri1t.

I lit° lticiltilicalle)11 (d tililttwt cmiJiment anan liia4pc",Wtt f his all , rlbmatlll c lkhdu in

coilli1WH -I;m lcual °\ Itiltti vvils tlic cultral a hlc'w111C'111 of the 191 1`:t tlrtt'ill+.'111 4 ReYttt111Aw

and 111:11 d't tiCt(7tldtlt Ad ' tile sllllfc";l 6 e„airtC'll1t Mv. I 1 inc of tf1t: A "wd lil1'tEltitlfl ttf

tic,cllhc tilt_` e:all,c 01 J1 Vit'tll ;is \C:ll as the 1c̀111t'6 1'', Ilillciitt :el frow flit; org if

1\C"',tat+.'iitt,`Ilt. ~fc',l?1tt' dw I)It't11ti, tlw gw C'1it,tlk Sec t :'t limcild', t ; ailt.f i

is 1hk: mlicicla fla,:sdul11C A dlic L,'1t4a.'fo A aliituYl that "A1tnOst k-ACQ

ilati mkv to a I'C°ctalkllu"I litilAR, in rC'"Etlult4m nm he Icttrved to Mlle blinal rule A tilt: pl - cwIlt

lilt: ,l.tilrt' lle \lhllil, 11112A11% tb 11 the CiMC:CI)t 0I tlllIWS'l t'l11 "IchMU111 b) it,efl1 kill W)t t tt ltf I

lcbablc n1dl':mloll "I'thc 11a1111 :nld 'copc ut'tllc- lilbihlt irnpts,t'tl b) thi-; part +afour legal,",

It h h+ 11t3 than, ttf> wil" &' ,1 thc+'IVoical illtalti:r. lwa N ilJtiJt Cilrlchnicill tillctlticf beNt bL:

d0inccl: titil'll'thcl" it OmtltllWSa rllv ctl cftC̀l°3lttil, a aiitil1 ny tlh' nc, or k in l ?ov cci1, of

Mitlt lot(! the plill"ildc e,•1 nld iticall4 play in +'Ila lcvf,,ll ,1 ,tCl11 `" uJl questlt "ll" iliLkAl

IC.ltfclrllc 11rit np mi the s11lQ0 of tc,tittlt "i ibis Re,t:rlcllliall has 1,1emi " r°itttat tlil Tc:



iti nnllltit n tii,tl t}ar !a \ of can he tisehilit tlescrille! xitl oul insistiils {ail an mm"C t €+

ans of them,

Tialmer () A 116, RcS̀t.1llr̀r " "icul d,tnyli the l "n'ittrnslan es Ill %\Mich it hat'1111" " ill

l Ics(IhitIoll \\tll prVdIctaiil) be firlllt ,"I crnpOyhy t.,.ilct_:atdus Am lire.° large e'n 3tipdi ti.:i t)L

significant, Small urlou l o tlt'C̀r ibo uav4 that arc l't rit'iltii)t\ alik . i he anempt to vn;?c IS lr t

Coll3l ydionsilC Cannot nlakk% it c \,,It1sr\c' a<r l'ti nlar arr l' that fa titltsidc l'\crl I eadin,, ", tit

Ilahtlity it d'C "itlliitimi t:x <:l;l')I tlic. tide c' }l tilt' !)rC'Zillt 1L4'tl4'7t1, the Itadalon Iloill ! \66.11 i, Lc rv1ZCI \c

the modern I.1A'4 of rt iwultilrl arilhoI t /cs ; :I l'iltin tdi tL̀Inedy itllj"sl enrichment wherever it llrM !i.
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It. S'I`A'I EN1liN'T OF RtwTIFFS(t["G1F1'

Dt - agi. naives Air cl2lrrl catkin wkn)r runnsldCiYmm MIN t_ Tiuo'

decilon to r °enta tul For "Widings, regardbig thet value of the

benetit Rw the Services wrray cant rred upon the Dragts." Opinion, P. 16,

M. Ir WI'4 RE LlH:. AN'T"`ro MOTION

Drn t and TWO wI ra y, t"Io rrav'I entered into a wrinen

r

Yrz >ree:neart (thi" "Agreement") drat cr °atteit INDeImy } -I C° fthc: "t- I.0 "1̀

in 19%. Opinion. p. 1, Ile panties thinned the [,l.,t' tier the purpose of

developing Dra gigs real prc p rty in Whii, Washington. N As stated Iry

Ns Wwr Dellay ,:i`;reed to li°tH the costs and to 1wovide his expertise it)

de"clop the Dr gts' land, With regard's to i)et'rny " provisicyn of his

c'xpertis,c and personal services, the Ag einent speciffinally p"wUle?

In return fir his skill, services, and expertise to

development, rnarrk4ting, nunagonerit and sales, D ('rah-
shall be entitled to receive an amount equal to the amount
o his development costs attrihuted to each acre, of lriK11011
thereof. DeTray snarl( receive his overhead and

li.ln hustrative hosts at Me rats of thirty three ;find tine -thi l
peme.rlt (33 I ;Q or the total developmentent costs, in)rrdirrtr,

land ccists.



In its Opinion in this 111 `,11ter, this Co"'Irt found that L.yeTratti was

entitled to an aiwatr-tl of ulljutit enT °ichnael €t.

tinjust enrichment encotnpasscs tilt doctrinee of quantum
rlleruit, How v. Parker 110 Wrt. Apps 561 iy { }_l, 42
P3d 980 t2002). (fit €anturn inef t literally € ea:n- .iti Inuch

as clesenvd a ml is 1 rcmecly Q restituti m Or a rat;con able

amount of GVllor service` 0 . niSrirl -t' .YI'V, h?c 1' Mali

yi'rief. , Cl Solis \.. . 11 64 4 n. t'Spp, 001, 083 82,,\
k2d 65 (1992Y E aloe i- Fnrt ,c lcke rill ; r;c., 37 Wn.

kpp. 677, 680, 681 1'id 131-' (1984). Generally a pal - ty
rclyi.rl< orl quantum meruit may recover the re asonr -ible
vczltue t ` the benefit their services conterrc;cl upon the
defendant, Root 110 Wit , App, at 580 l._.lnjtr.st
enrichment and dual tuni mc3ruit are related doctrines, the
former is a bro dcr concept, that encompalsscs the latter.
Railic, C. ">rr,raac'ns, 01 Wn. App, at 160,

All iltrce clernents of trRpst en°icl'nient arc met line
Hrst, the Dratps received at benefit Prow Dc° l ay be callse
L. eTray paid niortga g . paymentsits and other land expenses
v hcn the Urs Mitt rmt have sufficient l't ndS tO Contirtuc
making the pat rnic:rlts, Seecmd, the feral +.its we c ,share that
Defray made the pay "I'hirct, they Knentecl fTtin the
P,IyPTAICTlts by i;t nfinuin ? Io coon land O 111CrCaSitIg ` OILIU.
DeTray should 3 eceivc compensation t rr hi, fìrT mciaal
Contributions,

In total, Dc t rahy pad SMl)l'- 0 H1 Ino gage C:om ,

S121371A2 kn at sewer cor ctio €€, S69,00 cESnsuIMIlt

reports and chi Signs, zmd $ 12 for ac cis to a

wastewater trealtitc:rlt ti.cility. DCTrasy shoulei be

c:o11)pelvsated for all these Costs. It would be inequitable for
the 13r tats to receive the benefit of De Fray'say's eel ts and we
remand Wr an au argil of` unp €1s1 eTlrICIMICT€t ,tg,011st 011
D arts Q WIr̀a y's costs, whiJ) amount to SS93 6.



Opinion, Via, 15-1(1. ']'he (:'a}urt tiaund dun 1. e'll ay was entitled to unjust

enrichment, despite DeTr ay's election not to pursue this theory before: the

trial court below a_leeting i €lme ad to taurstac all erroneous contract theory.

I "he C *ourt then remanded h, the tra;al c; n"i as 6711Eiwg:

Tie [via!] court awarded Del €aly $2M67,77318 at trial
although DeTray's Amneial contributions only amounted
to $593,462 t>,.ased on the breach of fiduciary duty and
breach of contract claims, Because quantum mertllt only
allows restitution laa a reasonable value for services, we

remand (or tincngs mg aiding the reasonable value 01 the
hc:mlrit fear the services ]Delray conferred tll (m the t) €`,agm

Opinion. p, lb

I``. GROUNDS FOR RELIEF AND < RCAJNIENT

In its Opinion, this; C'om agreed with 11mgt that nc) contractual

grounds for re:licf existed but found that De vas entitled to an ; award

arising : rom unnjust OnrlChn)ent. 01) €ali0n, l ?, 14 This 1. OLII - C'ti 01)1111(711,

hmvever, appears to leave several open qucatons that Wild be NOWW cal

remnsidered prior to remand to the trial court, f=irst, ,Oether DeTrai is

entitled to anyr"tituticon award t6r (lie value of any ,sem!ic ± texclusive of

p a)rnients Delray made ftoa the € ortg ag , Sewer connection, consultant

reports and and acck:'Ns to a tt "1tcr treatment facilim lie conir €bated

to the Ll. Q Second, whether lKITay 6 entitled W any restituts o€a award for

4



the value cif` any capital contributions he made to Cover development ("c»ts,

specifically, cons. iltant reports and designs, se,% connection, and access to

a "vater tre atmerat facility Porstiani 4) RAP I ? A. Dragt asks forc.lrarifindon

and /or reconsideration of the C'ourt'sC:3piGon.

Drtagts respect requests that this Court elitr f'y whether on

remand DeTray will be entitled to receive any restitution award for the value

of'the services or development costs lie provided to the L..LC. If the answer

is yes, Drag! request . that this Court reconsider this decision as at as

contravention ofWnf st.amhng Washington law,

A party to a contract is bound by (lie provisions of its contract and

na av not disregan! Hini atrataci and hring an faction on an iniQied contract

relating to the same matter Ile astir one iv at issne sped ic°ally addressed

Del r̀ay's rights regarding c°on1ponscation Or his capital intritributians fi r

development costs and his pn. - wi: ion of personal services to the ITCC

D Tt7y` is not entitled to disregard these provisions to receive a restitution

award Or services and costs :;p cific°alla addressed by theAgreernenl.

All expre;s contract is tiir *h tlac. intennons of the pa ti .s an °1

the teens of the agivanov are typrc xsed by the lmrtic:s in writing sir malty

when the contract is madc_ t'ct on a. 1,'n !c'1cAe hw_ 37 Wn, App. 677,

5



680, Cif 1 1'A 1312 (l c84Y In Contrast, there are two types o implied

contracts° co?ltr.acts irrtplled in kict and contracts implied in law. id, A

contract irraplied in fact describes the same legal relationship as an express

contract, but the mode of proof is difli rent. Al. A contract implied in fact is

not at issue here.

A contract implied in law, or "quasi COMM. .- allay= exist where there

is no contract, agreement, or Consent, but NVIlere, the relention of a herietlt

received by rvr.e pang would e°r..ir!rnae unjust mveich 1.1 t1, pant' to an,a.;,.: •'.',. ,, ..-u one t,. r. issai 4.t.xi .,c.:au ate. uaat u..a. c.xl., xa.a xcx xvtxa. xis.. ; -. a...ua ati ax aria

express contract, however, 3s bound by the provisions M* that contracq and

nmy not disrtpvd the contract and brine, all action on an implied contract

relating to the same subject ma" :ttcr, in contravelrtion of tale express Contract .

hi al 60 weI)t?tighn X Ins:, v Bdl O'13t - wn &, .%'erns Convt - ., xtrtc., 64

Wn. Apr), 661, 683, 828 1122 565 t 1991) ( - A c:ltairn in qu anturn mertiit is

properly dismissed as it matter of ia,v ti iie.re that sane claim is covered by

spe:ciftc remedial provisions under the contract."), Wash, Assn q1 (.'hied Care

Agerzf- es v "txi'tontj von. 34 Wn. App. 235, 251, 600 1 ,2d 1 1:21) (1983) r"(" to

the extent plaintiff agenciesies pro ided sct°vwes pursuant to an express

contract, cluantUm meruit is not available ") Specie - urn Glass Co_ bic, v. F'LID

Nlo, i gf',1nohomish Qrtnoq 129 Wn. App. 303, 119 P3d 854 (2005) C'A

6



party to t valid explcti` c.ontracct is bound by the provisions u hat i,'ontract_

and niay not Isre.cand be smnc: and bring art action on ,in imphcd contract .

Ming to the saint niratter, in contravention of the express contract.

Ile; Aa,Treemm governs the patrtief rt.latu.mship where. Umt

t\Irrctt nma is enforceable and on point I Icrc, the Agreenlemt. specifically

IM-Wided Liar under what circuin-Janecs Dc'l'rrsy M̀ould he entitled to and

empensMion the personal services fret provided to the IAA' or any capital .

corimbubms he nmde tc) be L.LC;° to cover tie•vekip:trell( co "ts (exclusive: eal

mortgage payments lie made). As the cor'uilimis At C)c:`l - ray to receive

compe:.rasation tier tither his personal services or contributions to cover

development t. sts did not occur, Dirr<ay is not entitled to aany compensation

t it his services or the development costs lie covered, This is the bargain t17at

Be pales sMwk. De ['r<ay is therel €ire not entitled to •rny L :'o pens,ation (br

the service` lie, provided, except wi provided for under (lit Agrccment.

It Bears coming don eveli tI this Court is rcmandlnt; liar a

determination of the Value oF any services (separate thim any monetaq

costs) I7eTraay provided, there is ill) record below ul:)on - ,vhieh to base such

aai ; av<ir'ci. I }ssil7ly lti<auyc I)e'Irav NVaa pursuing as lrr °tacfi cA' cc }ntr<act

theory, at trial in this anaatter, D, preseMCd aabS01utClV nc? CVit:lene,ct



establishing any hours or OIL v=alue of any services he contributed to the

L LC", FlierefOre, remand # r a detennination of the value of F'Wl "ray's

services " not only he iratlmmp r, but pointless a no such ev iiie°nkx

was presented to the trial CoLi't at arias̀

l or the roase >ns Stated L11-)OVC, this C.'c,iirt ShOi_iicl clarity to 4t'hM cxteilcl

DeTrav is entitled to any award Of restitution On rcili.cicl,

DATED this 23rd daY ofJuly. 2007 .

C
Attorneys 1e+r Appel

1 - 1 Third , \vCtti.ie. `iiite 3400
Seattle.Washint,t>is +)tiltit :3(1:4

Tcic:phol'tc: (206) 464_422-.1
l acsimily (_'WO 5834R5
l7:iVifii'W'<illeill it ?Ili
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I declare that can the 23"' day Of July 2007, I caused to ILL served
the f'or'cgoin.g document c ±n counsel li €t respondents, as nc €tctl, at the.
following addresses:

R. Alan Swanson, I'l..l_C.'
r

908 5 Avkmue Sty

Olympitr, WA 99501

David John C orbctt I'-sq,
Fooben (3, Casey. Fsq,
I'rsenhower & Carlson, l'I_LC

1201 Pnc rtrc Aveimc, Suite 12,00

Tacoma, OVA 084022

I

I) atedi JII1 ?. i. 2 i1()7

Place:
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Respondents F. Pmd Minty and Ph,116 Del rayt

respectfully submit this Answcr to AppcHants' \lwion for

Reconsideration or 1 Q (Anil's Dpinion in this

mam:ris̀upported b) WLqh the law and dw (C̀yrd hc4m, mul ApnAwN

111L COMYLI( Lill jlffStlasiVC 1 Cou'll shoulj dic

Motion.

H. RESTATENDwr M FUTS

1, Dellay's1"xpenditur" on Development ofthe Dragi Property

131 Ik _In' Kc I "Ps m " " ) why R I wn 1 : Mc - WW 1 lk'

a i1fird puny. PaLd M m Paid irivoncd numc ihmi SMAlim) rn m

developmem Q55m p. IN D ral's experAwres Aluded S280JAW

bw rnomaoe payrnents mi dw PnMeny: S124371 Or semr connecAns:
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SQUAHR) 1 - or the riLthl N' aL,CeS9 It waswiwer Ventniont thcilhv. vuld

61M) Aw consullu.ini rcliorts, dcignv U,

Vwnkn Is) I)KRO'v (io,up pqriww we Drapp; "arc W In,

1 I To own I, t I Id t 11 i n L r :: , I ':, i  1 ', ", ,, I I I. I C . ( ') I ) i I I i (;t I -i . 1). 1 f) . N I ( kr,: 1

Qu the Dinapis sold imi. us lahimui Two. 11 & the 11upen) sold

donnod Io include - an and all Tcrillif", and Plavi  dc1losits,

uove I'll 11 lf.'il 1,41 1 pernins. appro"'Ld

archiwwwal and and Cons"'.0tani,

apMAsAn dcm twi c=ils tegs and suklics "hwh relawd a) M Ruil
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l..iil)0: and Intl LIS16eS, WilS 1 tliln"Cd I)3rty at
trial but is not a party r+n appeal

the i o ,ter Cpl fat w` u a lyoid d I wvv c" (u h had

Khe hued a tnatid gwty C(a 111 aCtOf w pet tS, "tt', the will
cat ( hj ilic c i i ticoo kalif + th pI0r)L1rt ! C5iiltl li(,'.
rc m dw atM: [md (7) this. Ae triad tl+w cued avhall
a awu&d rtntit£l X! s lmwd wi JAWs : nd 5ha €ti.w'.

icuial .xst to impovC the pra.Xperty We Ieverw an
remand lcir all ,Iward or dallla tes to 1X-11 and Sharnicati

11.75 °ed on t,nl° cum of imp €ov'elm nis had a idtir {I pa q ,
perh)r and the w'or'k.

F 'V -' I o avolll ofllu'saon, We. refer ' t) Cite

pall los by lht tr t t'sl nante, ; ilre tt hcltst tlit

1'?i' l,, Jaln `' 1' nikrt"ed io a Jun, and 6ae.

l 'iti'a >rti idopt. Ill(. pa tic"' dksl bt'c'
n cnil Ilk) this h̀l)t.,'ct.

PAL—I'S

No. 33248-411.

Aug. 11,'?tMIS,

rApIwal from Surwi - tor Ct1L7rt of 1'huf stop (Ow. I kni
J n'r It. I
O1atlhgy tai pin E,i{aaards. ttwcn ]tzlaies I ", i)lan't

pla WA, Jor Anpellanis,

c,oa.L9tt .Atlorl 4 al Law, - 1 aconi t, W/A.,Fi
Law Of ices or R Alan `. valison,

i'd.1 t Olympia, WA. for Respond ow,

Judith as aw Independently: wealthy a W SirrtY
WE reside, ni (im Q on a 2111 <serc pnqw whoe
Silk, rtlnv all ,)tiler Con,er valloll tacilnt and Inaitltain5

CV-cf :l ether animas- jun Is u ;trric'Cd to 'Shannon and

is a 1weilsed and i'tatiClEtI c t2iiivI tt,r in Waliinkum

l'7lP'LI 71) OIL' hu,n4t s1e5 C?. Inliber e:tittin:;

tdi lt`., do In', ,;1 -IlC] { }tia °:'te' wit?17 cc€nink:lion.

I it (. lilt) and Shannon do not challen._C' all) 

I the trial coulTs tinhri s or hwi nl, kwi ,.1,
them verul °s on appi il. tt.xat.

tb V App. 7Q7 714.191 ['_'el 1 1, 1 I c 91
U'iNI OPINION

VAN .< A.t ..1,

1 J7ni and `;ham nl Vom , ,tppwil i w trrtll et ? 4

4I <Itn,ti e, ataa f that It t} iW d till What it aCtXlaha cost

Hitt and Sh<Xnon to impl-?ve JmWh Young, propel-
IV ` ' Jim and Shannon lived on and macde ,ohsiatilia

inip oveinems to .IL €dishs̀ property h 1999 Ltn(il
December 2002, r .shtr Insisted that they move ot'''
the property. ITIC All Co i;cstthIdCd that lint's, and
Shannon% wal sums: nnklla en;.ned the value ill

JL7 4hS prc)wMy and that a " as Lit mi Rw l) tali)]) If)
riit.ntn Ow aatw 01 Ih;Il %\o mthotat corlipcfisatlili;
Iim and Shannon. Jnu and lilnnon art'Ln that I I I illc

Proper nica "acre rol r fmsc- 161 fallust cut P;

lttilith d v'tltlpe a tilo5c relalionsh €p ar.nh Jim and
Shanno" in 093 In 1997, Judilh di ussed the [on—

cad i.wa'ati =', k) Wiltlilikrtotl_``" 41? ° Itc)S, 1.ni
p ..dlh(.O9 t1'ed A 186"JL7 : s.) °ei[ \< lit 11MISIOn (.OUIIIti

when he ava, wl keci to hay the property. ]is cawnCr Irani
lister] the pry +perry Aw ,ale. AhMti ?yh the pi *.vas
in poor Coo ditlon and had not 1)eell prclperlL nlaul..
t'. ned Or ten vcarti. Jilts and Shallnll tell ihat the

property had .h iracwrislic, .Judith Illight 111d flesh:)-
hie. It rv.t<; about we % nie Sire° as JLxdittl', t,eOTIa
jwiTwq, Inv wav nilnaal spririps Wood oil the
intT ty. :tine) al"wigh rnn-elol"L thou weir also a
IdnUh how,' ,ntad oulhtliltdint,'S alld 1ae711tieti.

I Ituditdl did not I ±ir, her net rhhor:s. died

t" 2olit holnson RZrfa r,' No Chain to tit llS 6w,, Works,
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not like living III Ovorgia and w4,rnictl it'
meato hzn ont. it, ,.

propwcrty "Th naatur<rl iTC a(V,V wwe!il

wwa er gavr her otters `,:a)l steu,ts

The winch htitrse Itactatcrd on we pit °trp:>
ertw ww. ,Is hl poor rtwitf leaked,

cail"sinr„ siknifcailt interior water ilarnage, .
and nlost of Be appshances and toilets did cleat
work. Ehe t',a abuildincas and facilities butted

on titre prer"i -ty wt'ctc n sarbstarrGO nwd of
repaar. 14 land Civil "as in rcl.["llt cov
dttitwhe GO "vie QH aai kicks and

sttalpPs. till' r?r 4ipM - 1t ' , spie+l adle .'c rt l tt;,

Hl POM r[Ipair, Inc. plopcny !c }zrA Iwo rit'tl
ccil ora nloule.d: and dw m %WS mmsta nli al

t;lchris In tl "lE 1t "ithrr!Idtrl Ind , catered

Hinl €0.ghow the pct i e,t

tint and Shannon told .pudith abbot the IrnTeny. sent
nu nerowrs pictures, and fully doclTwd its diaaraw
I °furies, including, both Os current ru"dewwwrt swiditiml
and its p }otwntial kir develtrpanont Judith ckcided t
Purchase Tilt: propcluy and iaatrtlewd fern to $klfwrPlil sail
er €ter tin rile property Ile did mi in June i°t 8 t0Or
Judith, .tnTi, and Shannon CINCtr` ,,'t.l p5lairi for ) in.
nrevink"t, Be hrtrl.teny. JudiA asked rltem, and Wew'
agreed to undertake, work necessary I. S ' li\ olY the
prclpert }' E'ar Judhh. C&As lir em KT) at 622. Judith
told Jim and Shannon that after she i - noted tt the:

they .,...
s:.,..,., is

o -
t + i._

property, l2t?C[A) % %, ftle ".w - should 1- Vlltiik4l L ". to !N St G: i:tI FAY- 4, -V ttt ll i"
wing to rssim her in iinprtlw in t and rn,liut tlntrl l: Mt:
properly and operaat! l,„ ! otter Centel

Alt(. .Bari h:id Nulluinted in ,, tic:'i tfi p ?i.Htr:.liC +,S6' th

propcoy on ,tudtth's t dull, hin hcltale :lit n Ire i Grief .
he w!"ited Judith Irl tietrre.i,i to ww4 tat; I t p;'i}p ttw
Mae p:)urintg throe visin Jirll and NOT diwu "end he"

Judith ivould pay Jim and Shmnoii 6w hoM the ww.mk
he conducted iit1 her tie wllta property and be work he
wul Shannon would cor WOM on het new pwrilpe.l - ty in
l ltutsttsn County. 'These discunions resuhed in Jim's
rca aitlatfale. ,,00d fhoh belief Thai Judith woul pur-
chase llropert} Or Jim mid Shtannorl twar Judith`;,
lhurstt'sn Collllt palòplerly canoe site rt :located hu'l
eerier.: to WJiShilnikin,

42 The purchase eti hOith's I hulvour (Iluntw pr<rpritrtr
clo ud in late July or earHy Au$nust 109. and with
Judith's knowledtga and consed Jill's UK JslIWI
names a err° p +lt€e ~ed on be proper lyl title. ,f nil s li"ie

was inc,rwed on Ow title in Hw good raith bc.fwfma€ 11,
iiiC:liniml wk li? r.l C;l liLltc' LIrC . cquisillon
e'I t( lit:; itik+.i ,t p?p7, i...w',ll 3t7 C'iSii',ri tlt;6 iilte'I p)ti ,tlltii i1tltC%r"
u?I}sftis.i.l:r;,'.. c }r tits' prop -cP'tti a- pcirYt11't:r. .l tietit

rCèd illm , till, Ii; IIIIItul. aIKj theta 1C1in11 51oLI tp

nmw miti'i the properly it) lacililat4: It:+ inlp3raSwe "nerlt,

tin: awl shraillion rc," ilarly t1t.,c €.rased ww ith and in-
tianwd Judith of be work tky wnw p?ubrill €ng oil
We € ropertt , bcforc , run iind 4hannon filed their

i:i:mylaht in this nlaina. bdirh ni: ter til'Spected to We
wod thaw- swo ;fit "g on € w pi rt€ q All work Ju
mil Ish ni €itl ,74'rtt: ?Crali.'d on Tv {rrirt,e'rtt wtM t r._ind

r
all.:I aw a,kt?1i.,lttkC o!" , -e "tlL C, artt! M 3: lva1

tth_ t. t c M, a heal h̀all "hat _h drai iridd haw (rtl-
loncd had she hil "ed a , tlruar :lol tit per "fonli 5hlnku
wt0ik

14 .ad ShaittIOR pertirtnled or supervised all the wwt?rk
Ownwelver,. Jitti ami Shannon dither owned o ols-

tabcd the hea eclutprneat, inadinet n and look that
vre used to impr the p?rope =.1v. find between 1998
acid 'l!t)tt {tile pe] - and when .pull and shmirion made the
w<I t inlljot - Utz: +St impwrovvolcrus), ,Irr "n and tili:nnon
paid all eAlwitse4 rimocicind " Oh Ow Ill ptt.iwe'.rf €tm
Arid €lpkoc'p't of thL jarcwlwct̀'tw

ill 2000, Judith dei.Jded that site did not ww nit to n3trvc:

tea the . i uirsion (.'taunt) prttperi, Brit she the nor
t 'mnillI'll) tie[ decision It Jill] and Shannon, who

dirtied t -tl Inlpprvc the p5ropelly, t.)esplte her decl-
tiie?n, Judith € ever ml.,i',c' ed w CltrClWd jum wad

ll'in €lon to cease woll:ilq itrl the p?a t +plext. lit .lplrrl
h in and , be° ,an ttS ilk ,p?c:Ci th at Jtlihill

rill„ not il ttt t hur:stt »r Coutl,w and cltscalss4cl

Jul ,,llel.th :tie p>osNiNhiw' ta( tear ":vei rIr Ow pmpwertw
I= a we }chip Cmils; t'<ntch. 1€ a iow"ing tire° pn
pwtgd Awe about ttNo € ninths. Judith. Jun, and Shannon
all 1hornwd the padad faith behef that thew_ had reached
an agreetllcnt \ lthatigh Jun and Shannon r rsoinihlw
rand in ?,C fait undersum the eximence it cm An

turns in the areeillrilt, Jardith`s untlerswinku of the
terms differed uhstantialle. file, partics tseL',an ta,arry
in out fhcii oral agreenlciit aci:ording to their re-

In Qum N)02, Inklith relainc d t:;aunse'l in `<aule and
daft a letter rtl .Till anti 5hannori c.xprening her wish tit
rcrnovo .lira from be property titim IN and Shannon
raNndcd tat the parnes had entered bro the cantle
ranch tgnernou and deserted its lcrtrts as thew un-

u 2010 1 honutnl Rtein tt.. No ( lain; tit i 1, €H, I;S t , ov. 1 ewtp.y.
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dusttwd it. n • y NO! Jr, ah. sit d Im and Ylan•
non ,asking ihe conn loquien Ulk' tit lief tams', to Occt
Jun and Shmnon From this pmWnb and to And Jun
and Shannon Irable Or convening her property Jud4h
also sought kill award cit dalljages•

e ritoril Immi Jim and Shannon aniwer"i and died

at counterclaim, advancing all Unjust ernil,Juucnl
dh:kl:`V for the Unprovvine"Es Are, had made' w WPAV
Imopeny. W tanwt dismissed jualidA Alim kw ctm-
vamn W darim"s but Iward all winAming Llaini, at
a bench trial held III Vlarch 2

3 Michael Sutnrner it professional cost etlgincei,
testified on behalf" of Jim and Shannon. Ile est;rrialcd
Am WN mW Wrimn's work vvould have coot Judith

S'7 6 t 1 ` 000382 in year-2 , dollars had she hired a MWi

p y coMmom. Fhe trial cmirt specifically I
sullulters tcstnrlon , orlinions, and cwa: :'Ntnjtinu iIc,
clurat; and credibic

I lic Cottri Mated owl III an Lullust clitichnieln case ' tile

appBTriwe tall isure of Is gvjrcraj(v the
greawr to I I ) the cttsi the owner would Nuir Aw this
property o"wer w ()Minn. Me same services thm a
third pany and (2) the amount 1" Wilh th ; rNIM

rinwit0i have incionscd the value (Phe propenryZ CP
a WK But it dechwd to adopt dim meal Earl` 'under the
par cRumnanceN of this can.' (1 at 630. 1 he
I"d umin ewhliloi IWI surm coq evitn ate Ili
Wed a number 4 aws a gmerA curnacror wuuld

Wov nunwred WE firn and Shannon did irtlt, and
ilicriAore, `unrrricls' S700.382 esinuatc " Alould be

reduc.cd to S501.K'66. It dieref6re limited its dafniqe,
i t,N a rd t(5 S5 0 1, StA).

tiro mul sirannon appeal, otguirlg that tile Irikil Cout!
applied the Vrie;lsure

ANAI YW

11611 and Shannon also Pinvemod this re of Jai
llvngr a real eMme ajerr! ivUh 30 ynurW expuKiloc
flowy tenikul that the Inuilume price NUM50W
acctjrxely reflected the RILII'St(ol Ckolnt ' properly".
Nk make value in 1098 w1wn JmWh pwcharid U.
and that the propci adw at the Orne ortriol lvid
to reased to boween $2a00TWI anti S25WQN) It

was I lenry's expert opinion Aar S300,000 to,'%`400,000
of An inewase was &W to dw plyenys mmund ap-
preciation in the ;absence of iinV improv, Ili tit. I lic
rasa ecrun specifically t'Liund

accurac and credible

One "Taver, a rod emme alynt. Wmil'ied !or WE& It
N"as his kipilliou Am this pmrierly, so Unto V4W at
the hme or mmi; was s 41A= The trial court spe-
cificaljc rejected Weaver's tcstijrlonv, findill it In-
aciairate, not credible, and unreliable.

the uld comi doennined EMU Jnkh x0d J mi ami

Sh:illnon to perform work oil Ow I hilysion ("IMM
ploperl, that Shc wvas al ail nll a,c,Ijc Of illc Ncork
JUn kind ""hannoll c+ re and lfio . Inn", alid

Shmmul's work sub,t.aatti ails enWucd Te pr,Mmyn
valllc, Firc U court additionkfllt round that ' j:r

Would be U11JUSt fiff Judith YOIIm to retain the kalue
by which the work pahnmd by JA arid AWmwn
1 01.111111 lra+ enhanced the I hursion Courn properly
withma payhg Jim and Shanwn Ymmg MemkivZ
CP it 63S

Monurc OC I jarlwgn,

A. Smnlrrd of Review

I'lle fact Arlder dotcrrlune" tile arnotrat of dzariages.
trasr,ii ... ....... jn1 jji  1 1,4 \ J! Nj

Accordingly, t%e will not o er-

RIIII it CiRul,112C verdict Unless it Is not suppimind W,
iib 1•duncu- shock the conscience, or ic-

411tcd frolli punwia or promlice Unq1_111A Q.
0 N% SANInnud ev"JOWC VXIMS when were is a

lit'llocill quarltrty of 0,Idertc'? to porskjade F1
IaIC-Irullde(LI pClS011 thal it findin t IS line i'ri

rc Anne q Kmo, P, 3!d" 11
UEJ04). We VCVi-V ClInchisittil, Of hew de, rlov()

WO Wd VT 880,

H. 1 he It MI (AW, Award ol Damagn,

thal the trial court hiato'd till

nul dicil

ChWd IV JJQ A Rallict Lhall iMJYLIHIL! Jill) all'!
Sluamion dic givea of, I ) the cost Judith wimId travc
Incurred had , Ile obtalrod We sarlm wervices bom it

OW intry or 0) the amount Wr ser"ces increasal
be vahw of Me Pinmaj. Mae Uhl umm irawirectly
awarded olflv the costs Jill' mid shirillon incurred in

iniproving "ilk: couln properiv

010 Fhorihou Rvwcf, ',o ( lamE to Orr ". t ' (. loy %k ark,,
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Judith responds that the trial court had broad discre-
tion it) deterininc the ' rcasonahie value' of JOYs "ml

Shalloon", sv.'rviccs and that ' rwsofnihle Vaillt" is riot

synonymoris wish 'rm waluo' Hr of Ralt M
10, 11

Qk ' Yhert

the party recovery is riot ilt Fault, roasonable
vahw is nwwumd by to antyu to hmefft vwuld

cost tile Joii; ndallt hod she obtained the bene!'it

Rom mmw whin parq in Ow thimmitV lambrou Nwi

f '\!a Judith ,.Ise. ar : lhro Jim and Yclimmn
laded a) prewrve the wwl conviCs Alegyd a
ror Ar appeal h-ccause Ilse; dud ricii raw We
issuo at WAT hWhh is mnirrcct Jim and

Shannon argued at trial and in Weir trivil brwf
Mat the prop m mentme of Wages was the
Bremer of (I ) Me cost Judhh would have' no
curred had she obtained the smic servicc

from as TWU pug; or IS the ,ante a OW sa-

provided increawd Ow whw to Me
Inopeny. FlardixT, the irml court did ntq ruic
on aw nwnuw of dmmVN until now tmi
when it vtisued its oral dechion oci Nlaah IT

2(05. Muk hni and SNmmn Ad not have arl

Opporfurjijj to abject to tile court':, chosen
Tileasare (if daillage" until afteJ trial,

JuAtfi also argues that sub9mlird in"knce

SUpporl ific trial cot ni" dallm'ge:t; liiNard
in* wholler M'- trial court ' Ippilvd Inc
cul nwamire of damag"ahe inuc hin
and Sinifir"011 Orl appeal-is ;i quk:'Iion
to mv \C' review de novo Bt'lory wv de

tea aline wlicthei submailtial cv0swe

supports tire trial count, a%k'ard-a Lictual
issue: -we mum dommirri• wheMor the imil

court applied the correct le i'Nuldard

Unjust enrichrriont occul-, where onef nlorn:4 OF
howfirs Tat in Ombe mW eQy lodwy 41 moibr
ratite t r,nrure ate i -, Oiv '4I h)e ." f)l

IPO, 119_11201,12 L1901 b An unjust eni
Ninum mum vUhsh Kt t I I he inniki i hens fit

can the defem:kun: (2) the det'endm)l appic+:ialcd or
knew" th to hmW vuui (3) the defendants utvp-
lance or roienhon of tore henef under (lie ciiCtints-

urrims mAe it meclunable For the dek-ndant to irr"n
tile hollefil wullout paying its Value, 01

Wing MUCIOS ! Any Fliclonag
ed, 090))

Me pr measwc of nwovery i a" unitnt Qnrwh-
ment Clatill is the reasolloblho now of dw Cumass

Jill pro vcluei[S to the 11!0p"11 V—'/ '

lUdilh 01;11 dii of aIiiainuw
HKTUa govan We nwastwe in in in thn case

JuddhS L'OnCOnt IS inemi,ecpsenthil becaust lhi
measure of recovery ander quantum meruit appears tit
be the siune as that outhriod, in

ti :ngl A, pmy mlyuM on qmnwm nwmit "croak
recovein the reauxiNTS value ol'the sery ices rendered

or henefit confurt 131oq _y : App
5 AM 4 2 P10

n.Arip at ' Tf I it 1, '7 8mi';tj 6 1 NVin App ,

flov, the mid court recited tat darriages me the
givwix of dw not w h"v dw servi"s wndvwd by a
TO imirly or to increase in nilue resulun Ig front the
improventerns. but then it im1ropudy declined hi
invard either measure, The irml Court adopted jhu'4
and Sharinon's umamnicin tUr dw uleormwe riUmmyes
WdS fl ( it' t I) tile iO -, hidull 4IlLild have in-

c wwd liad QC Omained we Urne wmw" fixtiri a Old

p:ifi" or 1"he ' un iufu fli c ; Irk'%Ided in-
thi; altic 01 thk pli'lizrty Alflhou-11 1tkhh'
kMtt SLibB iwid T (lie rucastne of dtnnag.° In

jular ohm 14 to Cost Ow desdatu wood hmc

incuriod luld she oblanvul we SMW Savims Amn ;!

third party, tiny We neat held Tru dw mcmury N the
grcaler of Tile two factors Stated, l"hus" the trial cotn't
tiva's only partlzlllS Correct all adoptins and

Sharlilm I' Ille"Istir, ill recovery

a5 Summen esibumind &u We nwrt)Aomm, hm and
Whannon made to the Mil Clulm, pinTeny would
Inc cmi IMP V%QQK in year -NMO AdIar hal
he hud d Omd ym, M do w wo?. Me AN cm,n
S!"n lound thk co"t estilinite ncCur and
credible. I buy the rmsonahle value (d JAS and

ShamonN %"wk ius S M(l. iU. Vo

But tile Court erroneously awarded Jim and
Shannon only S50116k rnlucirrE Summer~' coq
ematue by "WS we awl mu" Concluded a generid
Contractor "WUld have incurred that Jun and Shannon

dd tua

1khcihcj Jun and ` ihauintn ulcurr'-'d ee»is a . ouch l

C" 20 10 1 florrisoll Reuters. N Claim to ( )rig. L'S  iov, Works.
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ccnitrta wr %wWd have incurmd is taci:.vmi w1 n

al.tit rtiECty; 'I'i:lSt)t1L9111. b,ahle ml(kr tnt' Noel g1(7dari, .

Rva"'unalrlt: v<rlue° P Iistim"I trom lost tE . 4l :€  Utlrl

Amid gmer IV €uW . Wo €nuxi€rumn ru_om to co .
But whc:Ee., as l €ert:. t1Ec

lorry scrkhg recirticry is nm at tzr€lt, `tmsonahle
VaILIc' is the cost Juciit9l %vould We Act €reed 40 she

hircd a III ird party Con tractor,
tier . that COST ~. iv; S7tit).: 92, Hic trial court did not

dtw and Jim and Shannon the realsrattabic vaihrc of dwir

work, but rather, it in"mot ;rkE.ttd. d u Eli, wh:Et it
ar#::tually co t 1hen.1 to =do thc' work W , re %clc ?inn

rt` mn l Rn an award eel ll lYll:4ges iv im ikrti 4( };:lttt %fỲ
hma utl "hm it w(mid have cans =: Jn4E111 uy have ihn'd

pant fitak ' tit% l lcr , th iil 01"t Li

STA382.iii_',.

A nl.tWWy of the panel havhg r.ictc°mirted that tM
opinion will nut In printed in the W lingion Appel
late Reports. but wiH be i Rw public rmcrM pm-
t€ lilt to lt('1A '. fi(i.i.l -Ill, it is u cE'dcretl.

ztsnmr tRMI:fi bk.1 "[`t.ls anw.i ! it'd`;', A)
Vash,App. Oiv, 2,20)6 .

Not Iit' }rwd in 1' 1d 34 big anh App 10 ; 3. 100o W t_
2329471 Mat h.,App IM `?
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